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Introduction

Native American reservations have been referred to as “islands of poverty in a sea of wealth.

Per capita income for American Indians living on reservations is about half that of other United
States citizens. Thirty-nine percent of Indians live in poverty, compared with 9 percent of white
Americans, and Indian unemployment rates are almost four times higher than the U.S. average.®

These low incomes persist despite the fact that many Indian reservations contain considerable
natural resource wealth, including energy resources. Reservations contain almost 30 percent of the
nation’s coal reserves west of the Mississippi, 50 percent of potential uranium reserves, and 20
percent of known oil and gas reserves.* The Department of the Interior has estimated that 15
million acres of potential energy and mineral resources are undeveloped on Indian lands, while
only 2.1 acres are being tapped for their energy resources.” According to one study, the Crow
Reservation in south-central Montana contains coal and other assets valued at nearly $27 billion,
or approximately $3.3 million per person, making the tribe one of the largest coal owners in the
world.® Yet despite such energy wealth, the tribe’s annual rate of return on coal assets is a mere
0.01 percent, and the tribe has reported unemployment rates as high as 78 percent. Similarly, the
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Fort Berthold reservation in North Dakota sits atop one of the nation’s largest oil and gas plays,
but the development of resources on the reservation is slower than off the reservation.

Simply put, energy resources on Indian lands are substantial, and the potential wealth that could
be derived from such resources presents a significant economic opportunity for tribal
communities, if tribes and individual Indians choose to capitalize on it. Yet, in practice, tribes and
individual Indians have encountered barriers that often prevent them from developing or fully
capitalizing on their energy resources.

The complex history of federal-Indian relations, as well as the resulting federal trusteeship of
Indian affairs, has contributed to these difficulties. Today, crossing a reservation boundary often
means entering an entirely different set of legal and property institutions. Inside reservations,

legal jurisdictions and land tenure can vary widely, resulting in a complicated mosaic of property
ownership, consisting of lands held in trust by the U.S. government on behalf of tribes (tribal trust
land), lands held in trust by the federal government on behalf of individual Indians (individual or
allotted trust land), and fee-simple lands located within reservation boundaries. Navigating this
complex system of land ownership makes both energy development and economic growth
difficult on many reservations. Moreover, the federal government’s trust authority over Indian
lands has often prevented tribes from fully capitalizing on their natural resource wealth when they
choose to do so.

The consequences are that even tribes with significant energy resources remain locked in a
poverty trap. Their resources amount to “dead capital” that is unable to generate benefits for tribal
communities or the broader economy. Policy reforms that enable tribes to more easily convert
their resources into “live capital” are sorely needed.

Energy development is just one of many strategies tribes may pursue to generate economic
development. But its challenges are similar to the development challenges experienced
throughout Indian Country. My written testimony will explore why tribes are often unable to
control their own resources and provide insights into how tribes can unleash the tremendous
wealth of Indian nations.?

Poverty persists on Native American reservations even though many reservations contain
valuable natural resources.

Indian poverty persists despite the fact that many Native American reservations contain
considerable energy wealth. The Department of the Interior recently estimated that Indian lands
have the potential to produce 5.35 billion barrels of oil, 37.7 trillion cubic feet of natural gas, and
53 billion tons of coal. According to another estimate, Indian energy resources amount to 30
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percent of the nation’s coal reserves west of the Mississippi, 50 percent of potential uranium
reserves, and 20 percent of known oil and gas reserves.’

These resources can provide substantial economic opportunities for Native Americans if they
choose to pursue energy development. In 2009, the Council of Energy Resource Tribes estimated
that, at existing prices, the value of energy resources on Indian lands amounted to nearly $1.5
trillion."® Recent technological advancements in hydraulic fracturing have only increased this
potential value.

For many tribes, energy development is the primary revenue generator to fund education,
infrastructure, and other public services on tribal land. Some also view energy development as a
path to promoting tribal self-determination. Revenue from coal development on the Crow
reservation in Montana, for instance, enables the tribe to control more of its own affairs apart
from the federal government’s trusteeship of Indian lands.

Most tribal lands with energy resources remain undeveloped.

Indian lands contain tremendous resource wealth, but the vast majority of tribal lands with energy
resources remain undeveloped. The Department of the Interior estimates that energy development
is taking place on only 2.1 million acres of Indian lands while an additional 15 million acres with
energy potential remain untapped. In other words, 88 percent of Indian lands with energy
potential have yet to be developed.™

The Fort Berthold reservation, for instance, is located at the center of the shale oil boom in North
Dakota. Since 2010, hundreds of wells have been drilled on Fort Berthold, generating more than
$40 million per month for the affiliated tribes in 2013. Just outside the reservation, however,
roughly twice as many wells have been drilled per square mile. Lease payments to mineral
owners are also higher off the reservation compared to tribal lands, leading many tribal members
to quelsztion why they are not able to take full advantage of the energy boom occurring around
them.

Federal control makes it difficult for tribes to capitalize on their energy wealth.

Nearly every aspect of Indian energy development is controlled at some level by the federal
government. The Secretary of the Interior must review and authorize all leases and agreements.
Federal agencies also collect royalty payments on behalf of tribes and individual Indians and then
redistribute them as royalty disbursements to Indian mineral owners.
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The government’s authority over Indian lands traces its roots to the federal trusteeship established
in the early nineteenth century. In 1831, Chief Justice John Marshall described tribes as “nations
within a nation,” unable to negotiate treaties with foreign nations but implying that they retained
the power to govern themselves. Marshall, however, went on to describe the relationship between
tribes and the United States as “that of a ward to his guardian.” From this conception, the federal
government became the trustee of Indian lands. The government holds the legal title to all Indian
lands and is required to manage those lands for the benefit of all Indians.

Underlying the federal trust responsibility is the notion that tribes are incapable of managing their
own lands. For much of the twentieth century, tribes had little or no control over their energy
resources. Royalties and other payments were historically set by the Bureau of Indian Affairs. The
agency consistently undervalued Indian resources and, by all accounts, did a poor job of
negotiating and collecting royalty payments.*® In 1977, the Indian Policy Review Commission
concluc}gd that “the leases negotiated on behalf of Indians are among the poorest agreements ever
made.”

In practice, the federal trusteeship of Indian lands limits opportunities for tribal resource
development and self-determination. Although tribes have gradually been granted more control
over energy development decisions on their reservations, tribes still must acquire approval for
every lease, a process that is notoriously slow and cumbersome. Many investors and energy
companies simply avoid Indian lands altogether. In addition, Indians themselves are often
skeptical of energy development due to past abuses and mismanagement by the government.

Federal regulations and complex bureaucracies raise the cost of energy development on
Indian lands.

On Indian lands, companies must go through at least four federal agencies and 49 steps to acquire
a permit for energy development, compared to as few as four steps off reservations. The effect of
this complicated bureaucracy is to raise the cost of entering into resource development
agreements with tribes or individual Indians.*®

The number of agencies and regulations involved in Indian energy development results in
confusion, overlap, and a lack of coordination between agencies. The Bureau of Indian Affairs
(BIA) has the primary authority over the management of Indian trust assets, but other agencies are
involved in related issues such as revenue flows and oversight of resource extraction. These
include the Bureau of Land Management, the Office of Natural Resources Revenue, the Office of
the Special Trustee for American Indians, and if coal is involved, the Office of Surface Mining
Reclamation and Enforcement.
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It is not uncommon for several years to pass before the necessary approvals are acquired to begin
energy development on Indian lands—a process that takes only a few months on private lands. At
any time, a federal agency may demand more information or shut down development activity.
Simply completing title search requests results in delays from the BIA. Indians have waited six
years to receive title search reports that other Americans can get in a few days.

Tribal energy development projects are subject to a number of federal regulations that do not
apply on private lands. For instance, all tribal energy projects must go through National
Environmental Policy Act review as well as cultural resource review under the National Historic
Preservation Act. Both requirements add to the complexity of energy development on Indian
lands, and neither requirement applies to development projects on private lands.

Despite these obstacles, some tribes have succeeded in developing energy resources for the
benefit of tribal members and their local community.

Despite challenges, several tribes have succeeded in developing their resources for the benefit of
tribal communities. These tribes have asserted their right to self-determination by taking an active
role in resource development.

The Southern Ute Tribe in Colorado, for example, has experienced tremendous success
developing its energy resources. The tribe owns and operates five energy companies and invests
its energy revenues in a growth fund estimated to be worth $4 billion. Today, the tribe’s 1,400
members are each worth millions and receive dividends every year from the growth fund. The
tribe’s expertise in energy development extends far beyond the reservation’s borders. Red Willow
Production Co., a tribal-owned energy company, is engaged in oil, gas, and coal-bed methane
extraction throughout the western United States, as well as offshore oil production in the Gulf of
Mexico.

The Southern Ute Tribe’s success began, perhaps surprisingly, after it declared a moratorium on
issuing new energy leases in 1974. The tribal council recognized that the Department of the
Interior failed to negotiate appropriate compensation for leases on the reservation. The tribe also
lacked the expertise needed to make good decisions about energy development. Following the
moratorium, the tribe contracted with outside experts to map and interpret the extent of its
undeveloped resources. In the process, the tribe learned the value of their energy resources—and
just how undervalued they were by the federal government.

After the tribe lifted the moratorium, it continued to consult with outside experts to guide energy
development decisions on the reservation. The tribe contracted with attorneys, auditors, petroleum
geologists, and others to take advantage of changes in federal policy that allowed tribes to
negotiate their own energy leases. The tribe was also awarded several court settlements for the
historic federal mismanagement of tribal assets and used the funds to create Red Willow Energy,
its first energy business. By operating its own energy companies, the Southern Ute Tribe
established an expertise in resource development and a reputation for good business practices and
management.



The tribe’s approach to energy development is consistent with its values of self-determination.
The tribe conducts its own audits and environmental assessments and operates a land division that
Is adept at navigating the complex layers of federal agencies that oversee energy projects.
Revenues from energy development enable the tribe to pay for government and social services.
The tribal-owned energy companies are able to take advantage of their exemption from many of
the taxes non-Indian operators must pay. The tribal government has also made efforts to separate
politics from business, enabling tribal companies to make their own business decisions.

Other tribes have succeeded in taking control of their natural resources. In the 1990s, the Salish-
Kootenai Confederated Tribes on Montana’s Flathead Reservation took over more than 100
programs previously run by federal agencies, including forest management. The tribes now earn
$2.04 for every dollar they spend on timber management while the neighboring Lolo National
Forest, managed by the federal government, receives only $1.10 for every dollar it spends.*® As
with other forms of energy development, when tribes are afforded more control over natural
resource management, the result has been significantly better management and higher output.

Tribes are gaining more control over their natural resources, but challenges remain.

For much of the twentieth century, tribal energy development was almost entirely controlled by
the federal government, with little benefit to tribal communities. Today, however, tribes are
slowly gaining more control over the management of their natural resources.

In 1982, the Indian Mineral Development Act (IMDA) allowed tribes, but not allottees, to enter
into any type of energy extraction agreement they desired. The act also allowed lease terms and
royalty amounts to be determined by tribes rather than by federal agencies. Under IMDA
agreements, tribes can negotiate leases, joint ventures, production sharing, and other agreements
to develop their resources. These agreements are the primary means by which tribes lease lands
for energy development today. Nonetheless, the federal trusteeship of Indian lands still requires
that the BIA and other federal agencies review every development agreement and lease.*’

Congress recently attempted to grant tribes even more control over energy development by
allowing tribes to create Tribal Energy Resource Agreements (TERAS). Once a TERA is
approved on tribal land, the tribe no longer needs to acquire separate approval for each business
arrangement it makes in order to undertake resource development. Thus far, however, no tribe has
entered into a TERA because, as one report notes, “the rules and regulations around implementing
a TERA are exceedingly Complex.”18

Likewise, the Helping Expedite and Advance Responsible Tribal Homeownership (HEARTH)
Act of 2012 removes many of the regulatory hurdles for leasing tribal surface lands. The act
enables tribes to create their own leasing regulations and requires the federal government to
expedite its approval process. The policy, however, does not apply to “traditional” energy
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resources such as oil, gas, and minerals, so it offers no help with the obstacles and delays
experienced by many tribes.

8. Policy reforms could help give tribes more authority over their energy resources.

Several policy proposals could support tribal sovereignty and address the obstacles imposed by
the federal government. These include:

e Give tribes and individual Indians the option to exert broad authority over the use of their
land and natural resources. For those wishing to exercise such authority, clarify and grant
jurisdiction over all natural resources within reservation boundaries.

e Allow tribes and individual Indians to enter into long-term leases, such as 99-year leases,
without BIA approval.

e Make it easier for willing tribes to reduce BIA oversight over natural resource management
by developing their own management policies and procedures for tribal property and assets.

e Expand policies aimed at streamlining federal approval of certain tribal affairs, such as the
Helping Expedite and Advance Responsible Tribal Homeownership (HEARTH) Act of
2012. The HEARTH Act currently allows tribes to create their own surface-land leasing
regulations for certain limited purposes. Once a tribe’s plan is approved by the Secretary of
the Interior, the act allows tribes to enter into leases without further approval. The act should
be expanded to apply to subsurface energy leasing as well.

e Streamline the approval process for tribes to enter into Tribal Energy Resource Agreements
(TERAS), which would give tribes the authority to make energy development plans without
requiring BIA approval for each leasing decision. The current TERA process, established in
2008, is so costly and complex that no tribe has yet entered into such an agreement.

9. Conclusion

Tribes have demonstrated time and again that they can succeed when the federal government
grants them authority over their natural resources. But much more should be done to give Native
Americans the same rights and freedoms that other Americans have to manage their natural
resources. This could involve a variety of policy reforms that give tribes more authority to
manage their own affairs, govern themselves, and control their land and resources.

Tribes should not have to develop their natural resources if they choose not to. But if they do
desire it, the federal government should not make it overly costly or burdensome to do so. It’s
time to give tribes the dignity they deserve by allowing them to make their own decisions about
the land and resources in Indian Country.



